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Aviso

Procurarei na medida do possível ir colocando alguns temas para tradução que tenham a ver com algumas matérias para o próximo concurso (conforme o último edital).

O texto fala sobre “Tratados” que constava no edital de AFRF-2005.

Hoje(02) estou postando a TERCEIRA e última parte da tradução. 

Espero que gostem.

Dyno

Treaty
From Wikipedia, the free encyclopedia 

- - - TEXTO - - -

[edit]Ending treaty obligations
[edit]Withdrawal
Treaties are not necessarily permanently binding upon the signatory parties. As obligations in international law are traditionally viewed as arising only from the consent of states, many treaties expressly allow a state to withdraw as long as it follows certain procedures of notification. Many treaties expressly forbid withdrawal. Other treaties are silent on the issue, and so if a state attempts withdrawal through its own unilateral denunciation of the treaty, a determination must be made regarding whether permitting withdrawal is contrary to the original intent of the parties or to the nature of the treaty. Human rights treaties, for example, are generally interpreted to exclude the possibility of withdrawal, because of the importance and permanence of the obligations. If a state party's withdrawal is successful, its obligations under that treaty are considered terminated, and withdrawal by one party from a bilateral treaty of course terminates the treaty. When a state withdraws from a multi-lateral treaty, that treaty will still otherwise remain in force between the other parties, unless, of course, otherwise should or could be interpreted as agreed upon between the remaining states parties to the treaty.

[edit]
Suspension and termination
If a party has materially violated, or breached, its treaty obligations, the other parties may invoke this breach as grounds for temporarily suspending their obligations to that party under the treaty. A material breach may also be invoked as grounds for permanently terminating the treaty itself.

A treaty breach does not automatically suspend or terminate treaty relations, however. The issue must be presented to an international tribunal or arbiter (usually specified in the treaty itself) to legally establish that a sufficiently serious breach has in fact occurred. Otherwise, a party that prematurely and perhaps wrongfully suspends or terminates its own obligations due to an alleged breach itself runs the risk of being held liable for breach. Additionally, parties may choose to overlook treaty breaches while still maintaining their own obligations towards the party in breach.

Treaties sometimes include provisions for self-termination, meaning that the treaty is automatically terminated if certain defined conditions are met. Some treaties are intended by the parties to be only temporarily binding and are set to expire on a given date. Other treaties may terminate if a defined event occurs if the treaty is meant to exist only under certain conditions or in the absence thereof.

A party may claim that a treaty should be terminated, even absent an express provision, if there has been a fundamental change in circumstances. Such a change is sufficient if it was unforeseen, if it undermined the “essential basis” of consent by a party, if it radically transforms the extent of obligations between the parties, and if the obligations are still to be performed. A party cannot base this claim on change brought about by its own breach of the treaty. This claim also cannot be used to invalidate treaties that established or redrew political boundaries.

[edit]
Invalid treaties
There are several reasons an otherwise valid and agreed upon treaty may be rejected as a binding international agreement, most of which involve errors at the formation of the treaty.

[edit]
Ultra vires treaties
A party's consent to a treaty is invalid if it was given by an agent or body without power to do so under that state's domestic law. States are reluctant to inquire into the internal affairs and processes of other states, and so a “manifest” violation is required such that it would be “objectively evident to any State dealing with the matter". A strong presumption exists internationally that a head of state has acted within his proper authority. It seems that no treaty has ever actually been invalidated on this provision.

Consent is also invalid if it is given by a representative who ignored restrictions he is subject to by his sovereign during the negotiations, if the other parties to the treaty were notified of those restrictions prior to his signing.

[edit]
Misunderstanding, fraud, corruption, coercion
Articles 46-53 of the Vienna Convention set out the only ways that treaties can be invalidated--considered unenforceable and void under international law. A treaty will be invalidated due to either the circumstances by which a state party joined the treaty, or due to the content of the treaty itself. Invalidation is separate from withdrawal, suspension, or termination (addressed below), which all involve an alteration in the consent of the parties of a previously valid treaty rather than the invalidation of that consent in the first place.

A state's consent may be invalidated if there was an erroneous understanding of a fact or situation at the time of conclusion, which formed the "essential basis" of the state's consent. Consent will not be invalidated if the misunderstanding was due to the state's own conduct, or if the truth should have been evident.

Consent will also be invalidated if it was induced by the fraudulent conduct of another party, or by the direct or indirect "corruption" of its representative by another party to the treaty. Coercion of either a representative, or the state itself through the threat or use of force, if used to obtain the consent of that state to a treaty, will invalidate that consent.

[edit]
Peremptory norms
A treaty is null and void if it is in violation of a peremptory norm. These norms, unlike other principles of customary law, are recognized as permitting no violations and so cannot be altered through treaty obligations. These are limited to such universally accepted prohibitions as those against genocide, slavery, torture, and piracy, meaning that no state can legally assume an obligation to commit or permit such acts.

[edit]
Role of the United Nations
The United Nations Charter states that treaties must be registered with the UN to be invoked before it or enforced in its judiciary organ, the International Court of Justice. This was done to prevent the proliferation of secret treaties that occurred in the 19th and 20th century. The Charter also states that its members' obligations under it outweigh any competing obligations under other treaties.

In function and effectiveness, the UN has been compared to the pre-Constitutional United States Federal government by some, giving a comparison between modern treaty law and the historical Articles of Confederation.
- - - TRADUÇÃO LIVRE - - -

Ending treaty obligations
Finalizando as obrigações de um tratado

[edit]Withdrawal
Retirada

Treaties are not necessarily permanently binding upon the signatory parties. As obligations in international law are traditionally viewed as arising only from the consent of states, many treaties expressly allow a state to withdraw as long as it follows certain procedures of notification. Many treaties expressly forbid withdrawal.

Tratados não são necessariamente permanentes obrigatórios sobre as partes signatárias. Como as obrigações em Direito Internacional são tradicionalmente vistas como nascidas somente vindas do consenso dos estados, muitos tratados expressamente permitem a um estado se retirar tão longo ele siga certos procedimentos de notificação. Muitos tratados expressamente proíbem a retirada.

Other treaties are silent on the issue, and so if a state attempts withdrawal through its own unilateral denunciation of the treaty, a determination must be made regarding whether permitting withdrawal is contrary to the original intent of the parties or to the nature of the treaty. Human rights treaties, for example, are generally interpreted to exclude the possibility of withdrawal, because of the importance and permanence of the obligations. If a state party's withdrawal is successful, its obligations under that treaty are considered terminated, and withdrawal by one party from a bilateral treaty of course terminates the treaty. When a state withdraws from a multi-lateral treaty, that treaty will still otherwise remain in force between the other parties, unless, of course, otherwise should or could be interpreted as agreed upon between the remaining states parties to the treaty.

Outros tratados são mudos sobre o problema, e se um estado tenta se retirar através de sua própria denúncia unilateral do tratado, uma determinação deve ser feita considerando se a retirada é contrária ao intento original das partes ou faz parte da natureza do contrato. Tratados sobre direitos humanos, por exemplo, são geralmente interpretados para excluir a possibilidade de retirada, por causa da importância e permanência de suas obrigações. Se a retirada de um estado parte é bem sucedido, suas obrigações debaixo do tratado são consideradas terminadas, e a retirada por uma das partes de um tratado bilateral termina o tratado.

[edit]Suspension and termination
Supensão e finalização

If a party has materially violated, or breached, its treaty obligations, the other parties may invoke this breach as grounds for temporarily suspending their obligations to that party under the treaty. A material breach may also be invoked as grounds for permanently terminating the treaty itself.

Se uma parte viola materialmente, ou quebra, suas obrigações no tratado, a outra parte pode invocar sua quebra como motivo para temporariamente suspender suas obrigações de outra parte no tratado. Uma quebra material pode também ser invocada como motivo para terminar permanentemente o tratado por si mesmo.

A treaty breach does not automatically suspend or terminate treaty relations, however. The issue must be presented to an international tribunal or arbiter (usually specified in the treaty itself) to legally establish that a sufficiently serious breach has in fact occurred. Otherwise, a party that prematurely and perhaps wrongfully suspends or terminates its own obligations due to an alleged breach itself runs the risk of being held liable for breach. Additionally, parties may choose to overlook treaty breaches while still maintaining their own obligations towards the party in breach.

Um tratado quebrado não suspende automaticamente ou termina as relações do tratado, contudo.

O problema deve ser apresentado para um tribunal internacional ou árbitro (usualmente especificado no próprio tratado) para legalmente estabelecer que um quebra suficientemente séria de fato ocorreu. Por outro, uma parte que prematuramente e talvez injustamente suspende ou termina suas próprias obrigações devido a uma alegação de quebra corre o risco de ser penalizada pela quebra. Adicionalmente, as partes podem mudar para examinar as quebras do tratado enquanto mantém suas próprias obrigações para com o tratado quebrado.

Treaties sometimes include provisions for self-termination, meaning that the treaty is automatically terminated if certain defined conditions are met. Some treaties are intended by the parties to be only temporarily binding and are set to expire on a given date. Other treaties may terminate if a defined event occurs if the treaty is meant to exist only under certain conditions or in the absence thereof.

Os tratados algumas vezes incluem provisões de auto-terminação, com a intenção que o tratado seja automaticamente terminado se certas condições definidas se reunirem. Alguns tratados são planejados pelas partes para serem somente temporariamente obrigatórios e são feitos para expirar em uma data. Outros tratados podem terminar se um evento definido ocorrer se o tratado é o meio de existir debaixo de certas condições ou em sua ausência.

A party may claim that a treaty should be terminated, even absent an express provision, if there has been a fundamental change in circumstances. Such a change is sufficient if it was unforeseen, if it undermined the “essential basis” of consent by a party, if it radically transforms the extent of obligations between the parties, and if the obligations are still to be performed. A party cannot base this claim on change brought about by its own breach of the treaty. This claim also cannot be used to invalidate treaties that established or redrew political boundaries.

Uma parte pode reclamar que um tratado deveria ser terminado, ausente uma provisão expressa, se tivesse sido uma mudança fundamental nas circunstâncias. De modo que uma mudança é suficiente se isto foi imprevisto, se isto indeterminou a “essência base” do consenso pelas partes, se isto radicalmente transformou a extensão das obrigações entre as partes, e se as obrigações ainda estão para ser executadas. Uma parte não pode basear sua reclamação sobre mudança trazendo sua própria quebra do tratado. Este reclamação também não pode ser usada para invalidar tratados que estabeleceram ou redesenharam políticas de fronteiras.
[edit]Invalid treaties
Tratados inválidos

There are several reasons an otherwise valid and agreed upon treaty may be rejected as a binding international agreement, most of which involve errors at the formation of the treaty.

Há várias razões diferentes para validar ou concordar sobre como um tratado pode ser rejeitado como um acordo internacional obrigatório, na maioria envolve erros de formatação do tratado.

[edit]Ultra vires treaties
A party's consent to a treaty is invalid if it was given by an agent or body without power to do so under that state's domestic law. States are reluctant to inquire into the internal affairs and processes of other states, and so a “manifest” violation is required such that it would be “objectively evident to any State dealing with the matter". A strong presumption exists internationally that a head of state has acted within his proper authority. It seems that no treaty has ever actually been invalidated on this provision.

O consenso das partes para um tratado ser invalidado se ele foi feito por um agente ou corpo funcional sem poderes para faze-lo debaixo das leis domésticas do estado. Os estados são relutantes para inquirir dentro de negócios e processos internos de outros estados, e então um “manifesto” de violações é requerido de modo de ele seria “objetivamente evidente para qualquer estado negociar com o problema”. Uma grande presunção existe internacionalmente que um chefe de estado atua dentro de sua própria autoridade. Parece que nenhum tratado tem atualmente sido invalidade sobre esta provisões.

Consent is also invalid if it is given by a representative who ignored restrictions he is subject to by his sovereign during the negotiations, if the other parties to the treaty were notified of those restrictions prior to his signing.

O consenso é também invalidar se ele é dado por um representante que ignorou restrições que ele é sujeito pelo seu soberano durante as negociações, se as outras partes do tratado forem notificadas das restrições anteriores a sua assinatura.

[edit]Misunderstanding, fraud, corruption, coercion
Má interpretação, fraude, corrupção e coerção

Articles 46-53 of the Vienna Convention set out the only ways that treaties can be invalidated--considered unenforceable and void under international law. A treaty will be invalidated due to either the circumstances by which a state party joined the treaty, or due to the content of the treaty itself. Invalidation is separate from withdrawal, suspension, or termination (addressed below), which all involve an alteration in the consent of the parties of a previously valid treaty rather than the invalidation of that consent in the first place.

Os artigos 46 a 53 da Convenção de Viena colocam somente meios para que os tratados possam ser invalidados – considerado não forçado e anulado debaixo do Direito Internacional. Um tratado será invalidado devido a cada circunstâncias que um estado parte junte ao tratado, ou devido ao conteúdo do próprio tratado. Invalidação é a separação vinda da retirada, suspensão, ou terminação, que envolve toda uma alteração no consenso das partes do tratado previamente válido antes da invalidação do primeiro consenso.

A state's consent may be invalidated if there was an erroneous understanding of a fact or situation at the time of conclusion, which formed the "essential basis" of the state's consent. Consent will not be invalidated if the misunderstanding was due to the state's own conduct, or if the truth should have been evident.

O consenso de um estado pode ser invalidado se houve um erro de entendimento do fato ou situação no tempo da conclusão, que formou a “base essencial” do consenso dos estados. O consenso não será invalidado se o mal entendido foi devido a conduta do própria estado, ou se a verdade deveria ser evidente.

Consent will also be invalidated if it was induced by the fraudulent conduct of another party, or by the direct or indirect "corruption" of its representative by another party to the treaty. Coercion of either a representative, or the state itself through the threat or use of force, if used to obtain the consent of that state to a treaty, will invalidate that consent.

O consenso será também invalidado se ele foi induzido por conduta fraudulenta da outra parte, ou pela direta ou indireta corrupção de seu representante pela outra parte do tratado. A coerção de cada representante, ou o do próprio estado através de ameaça ou uso da força, se usada para obter o consenso do estado para o tratado, invalidará o consenso.

[edit]Peremptory norms
Normas finais

A treaty is null and void if it is in violation of a peremptory norm. These norms, unlike other principles of customary law, are recognized as permitting no violations and so cannot be altered through treaty obligations. These are limited to such universally accepted prohibitions as those against genocide, slavery, torture, and piracy, meaning that no state can legally assume an obligation to commit or permit such acts.

Um tratado é nulo e anulável se ele está em violação de uma norma final. Essas normas, ao contrário de outras principais das leis costumeiras, são reconhecidas como não permitindo violações e não podem ser alteradas diretamente pelas obrigações do tratado. Essas são limitadas de modo universalmente aceito, proibições como contra o genocídio, escravidão, tortura, e pirataria, significando que nenhum estado pode legalmente assumir uma obrigação para cometer ou permitir tais atos.

[edit]Role of the United Nations
Papel das Nações Unidas

The United Nations Charter states that treaties must be registered with the UN to be invoked before it or enforced in its judiciary organ, the International Court of Justice. 

A Carta das Nações Unidas estabelece que os tratados devem registrados com nas Nações Unidas para serem invocadas depois ou compelido em seu órgão judiciário, a Corte Internacional de Justiça.

This was done to prevent the proliferation of secret treaties that occurred in the 19th and 20th century. The Charter also states that its members' obligations under it outweigh any competing obligations under other treaties.

Este meio previne que proliferem os tratados secretos que ocorreram no século XIX e XX. A Carta também estabelece que as obrigações de seus membros debaixo dela tem mais valor que qualquer obrigações debaixo de outros tratados.

In function and effectiveness, the UN has been compared to the pre-Constitutional United States Federal government by some, giving a comparison between modern treaty law and the historical Articles of Confederation.

Em função e efetividade, a ONU tem sido comparada como uma pré-constituição do governo da Federação dos Estados Unidos para alguns, dando uma comparação entre o tratado moderno e o histórico Artigo da Confederação.
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